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The Dual Functionality of Constitutional Judiciary in Authoritarian
Regimes and the Palestinian Experience
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What motivates an authoritarian system, or more precisely, its leadership, which tailors legislation to
its needs, violates it at will, usurps powers and combines them as it wishes, to support the existence
of a seemingly "formal" independent judiciary? Moreover, how does it allow this judiciary to
challenge it by limiting its authorities and narrowing its interests? The study revisits this perennial
yet contemporary question, employing the Palestinian experience as a case study. It adopts a
comprehensive analytical approach, examining the orientations of the Palestinian Constitutional
Judiciary (PCJ), represented by the Supreme Constitutional Court and its predecessor, the Supreme
Court as a temporary constitutional court, over two decades (2002-2022). The study originated
from the assumption that the PCJ undertakes a "dual function" akin to experiences observed in
authoritarian regimes, where there is a propensity for the existence of a judiciary that allows the
sacrifice of some of its non-essential interests. This sacrifice is made in exchange for its utilization
in legitimizing the regime and/or reassuring investors and/or controlling the administrative
apparatus. However, the study concluded that the sole central and substantive interest is the
support of the alleged legitimacy of the regime, and there is no corresponding sacrifice of non-
essential interests. Instead, there is an abandonment of human rights.
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10 Nathan J. Brown & Julian G. Waller, "Constitutional Courts and
Political Uncertainty: Constitutional Ruptures and the Rule of Judges,"
International Journal of Constitutional Law, vol. 14, no. 4 (October 2016).
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2019/11/28 (161) | 2019/10/30 | @ 2019/5 92 horpe//bic y ghlals 2005/11/27 | m 2005/5 1
2019/11/28(161) | 2019/10/30 | W 2019/10 93 2016/01/24(117) | 2006/12/19 | | 2006/1 2
2019/11/28 (161) | 2019/10/30 | | 2019/9 94 2015/12/27(116) | 2007/05/22 | m | 2005/2 3
2019/11/280161) | 2019/11/04 | A 2019/18 a5 015M12/27(116) | 2007/05/22 | ® | 2005/5 4
2019/12/26(162) | 2019/11,/20 | | 2018/20 96 2015/12/27{(116) | 2008/04/24 | W 2005/3 5
2019/12/26 (162) | 2019/11/25 | m | 2019/21 a7 2016/01/24 (117) | 2008/04/24 | m | 2007/1 6
2019/12/26(162) | 2019/11/25 | m 2019/22 98 2016/01/24(117) | 2008/04/24 | W | 2007/2 7
2019/12/26(162) | 2019/11/25 | m 2019/23 99 2015/12/27 (116) 2008/07/24 | = 2005/4 8
2019/12/26(162) | 2019/11/25 | ® 2019/24 100 2015/12/27 (116) | 2008/10/21 | = 2005/1 9
2019/12/26(162) | 2019/11/25 | @ 2019/6 101 2016/01,/24(117) | 2009/05/26 | m 2007/3 10
2019/12/26(162) | 2018/11/27 | ® 2018/9 102 hupes//bicky/30qBgzw | 2009/07/21 | W 2009/1 1
2019/12/26 (162) | 2019/12/02 | W | 2019/25 | 103 2016/01/24(117) | 2009/07/21 | W | 2009/2 12
2019/12/26 (162) | 2019/12/02 | W | 2019/26 | 104 hap/bitk/3ge7: | 2010/04/13 | B | 2009/3 13
2019/12/26(162) | 2019/12/02 | W 2019/27 | 105 2016/02/28(118) | 2070/05/11 | W | 20101 14
2020/01/30(163) | 2019/12/11 | m | 2019/30 | 106 2016/02/28(118) | 2010/12/28 | & | 2010/2 15
2020/02/27 (164) | 2019/12/23 | m | 2019/29 | 107 2016/02/28(118) | 2011/03/14 | W | 2010/3 16
2020/01/30163) | 2019/12/23 | @ 2019/1 108 2016/03/29(119) | 2011/09/06 | W | 2011/2 17
2020/01/30(163) | 2019/12/24 | & 2019/16 109 2016/03/29(119) | 2012/01/31 | A 20111 18
2020/01/30 (163) | 2020/01/08 | @ 2018/1 110 heeps/Bitkyws s DW 2012/03/27 | m 2012/1 19
2020/01/30(163) | 2020/01/08 | « 2018/5 111 s /ithyes/ JsDW 20M12/10/21 | m | 20M12/4 20
2020/03/19(165) | 2020/02/24 | & | 21s/2/am | 112 2016/03/29(119) | 2013/03/18 | W | 2013/1 21
2020/03/19 (165) | 2020/02/26 | m 2018/8 | 113 2016/04/26(120) | 2013/03/28 | ® | 2012/6 22
2020/03/19(165) | 2020/03/04 | o | 2016/G/=3) | 114 2016/03/29(119) | 2013/04/23 | m | 2012/3 23
2020/09/24(171) | 2020/08/12 | o | 2017/(4/=/2) | 115 2016/03/29(119) | 2014/12/22 | W | 2014/4 24
2020/09/24(171) | 2020/08/12 | W 2020,/1 116 2016/03/29(119) | 2015/01/12 | W | 2014/2 25
2020/09/24 (171) | 2020/08/19 | m 20202 117 2016/03/29(119) | 2015/02/16 | W | 2014/8 26
2020/09/24 (171) | 2020/08/19 | = 2020/4 118 2016/03/29(119) | 2015/02/23 | A 2014/7 i)
2020/10/20 (172} | 2020/10/07 | @ 2019/3 119 2016/03/20(119) | 2015/04/08 | ® | 2014/6 28
2020/10/20(172) | 2020/10/12 | m | 2019/15 | 120 2016/03/29(119) | 2015/05/26 | W | 2014/1 29
2020/11/25(173) | 2020,/11/09 | W 2019/31 121 2016/03/29(119) 2015/07/13 | = 2013/5 30
2020/11/25(173) | 2020/11/09 | W 2020/5 122 s/ ity s/ [sNT 2015/10/21 | m 2014/3 "
2020/12/24(174) | 2020/12/02 | W | 2019/32 | 123 016/09/26(12 ) | 2016/09/18 | @ | 2016/1 32
2021/01/31(175) | 2020/12/02 | @ 2020/4 124 2016/09/26 (125) | 2016/00/18 | B | 2016/5 33
2021/01/31(175) | 2020/12/28 | ® | 2020/5 | 125 2016/09/26 (12 ) | 2016/09/19 | W [ 2016/3 34
2021/01/31(175) | 2020/12/28 | m 2020/9 126 2016/11/10(126) | 2016/11/02 | @ | 2016/2 35
2021/02/25(176) | 2021/01/18 | @ 2020/1 127 2016/11/10(126) | 2016/11/03 | @ 2016/3 36
2021/02/25(176) | 2021/01/18 | = 2020/3 128 2016/12/04(127) | 2016/11/20 | = 2015/2 37
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2021/02/25(176) | 2021/01/19 | @ 2020/2 129 2017/01/14(128) | 2017/01/04 | W 2016/8 38
2021/02/25(176) | 2021/01/19 | W 2020/6 130 2017/01/14 (128) | 2017/01/05 | W | 2016/14 39
2021/02/25(176) | 2021/02/08 | @ 2019/2 131 2017/02/05 (129) | 2017/01/23 | @ | 2016/5 40
2021/02/25(176) | 2021/02/09 | m 2020/8 132 2017/04/11(131) | 2017/03/29 | m | 2016/12 41
2021/02/25(176) | 2021/02/10 | = 2019/13 133 2017/05/29 (133) 2017,/05/16 | m | 2016/13 42
2021/02/25(176) | 2021/02/10 | W 2019/14 134 2017/05/29(133) | 2017/05/16 | A 2017/3 43
2021/02/25(176) | 2021/02/15 | ® 2020/6 135 2017/07/08 (14 5) | 2017/07/02 | W | 2015/ 44
2021/03M18(177) | 2021/02/16 | A 2020/7 136 2017/07/18 (134) 20M7/07/12 | ® 20171 45
2021/03/18(177) | 2021/03/02 | W 2020/10 | 137 2017/09/25(136) | 2017/09/12 | W | 2013/3 46
2021/05/26(179) | 2021/04/27 | A 2020/11 138 2017/09/25 (136) 2017/09/12 | = 2015/5 47
2021/07/27 (181) | 2021/06/21 | W 2015/6 139 2017/10/15(137) | 2017/10/01 | A 2015/8 48
2021/08/25 (182) | 2021/06/23 | @ 2020/3 140 2017/11/29 (138) | 2017/11/06 | m | 2016/4 49
2021/07/27 (181) | 2021/06/23 | A 20211 141 2017/11/29(138) | 2017/11/08 | W | 2016/11 50
2021/08,/25(182) | 2021/06/28 | @ 2021/1 142 2017/11/29(138) | 2017/11/19 | A 2017/4 51
2021/07/27 (181) | 2021/07/07 | @ 2021,/2 143 2017/11/29(138) | 2017/11/21 | W | 2016/15 52
2021/10/27 (184) | 2021/09/06 | o 2021/1 144 2018/02/13 (140) | 2018/01/16 | 2016/9 53
2021/10/27 (184) | 2021/09/06 | @ 2021/3 145 2018/03/25 (141) | 2018/02/25 | m | 2015/7 54
2021/00/22(183) | 2021/09/13 | 2021/4 146 2018/03/25 (141) 2018/02/26 | W 2014/5 35
2021/10/27 (184) | 2021/09/28 | W 2021/5 147 2018/03/25 (141) | 2018/03/05 | ® | 2017/2 56
2021/10/27 (184) | 2021/10/04 | A 202172 148 2018/03/25 (141) | 2018/03/12 | @ 2017/5 57
2021/11/22(185) | 2021/10/20 | = 2021/6 149 2018/04/22 (142) | 2018/04/09 | 2013/2 58
2021/12/23(186) | 2021/11/03 | A 2019/28 150 2018,06/25 (144) | 2018/05/08 | W 2016/6 59
2021/12/23(186) | 2021/11/24 | & 2021/10 | 151 2018/06/25 (144) | 2018/05/08 | WA 2017/7 60
2021/12/23(186) | 2021/12/06 | @ 2021/4 152 2018/07/26 (145) | 2018/06/25 | m 2017/5 61
2022/0/23(187) | 2021/12/29 | m 2021/3 153 2018/07/26 (145) | 2018/06/25 | ¢ 2016/4 62
2022/01/23(187) | 2022/01/03 | @ 2021/6 154 2018,/00/23 (147) | 2018/09/09 | W | 2017/2 63
2022/01/23(187) | 2022/01/03 | = 2021/11 155 2018/10/23(148) | 2018/09/12 | m | 2016/10 64
2022/02/24 (188) | 2022/01/31 | m 2021/9 156 2018/10/23 (148) | 2018/09/12 | @ | 2018/2 65
2022/03/29(189) | 2022/02/09 | @ 2021/5 157 2018/10/23 (148) | 2018/10/16 | e | 2018/7 66
2022/03/20 (189) | 2022/02/09 | A 2021/7 158 2018/11/28 (149) | 2018/11/21 | W 2018/1 67
2022/03/29 (189) | 2022/02/23 | o | 2007/07/L/1) | 159 2018/12/27 (150) | 2018/11/25 | @ | 2017/4 68
2022/03/29 (189) | 2022/03/02 | o 2022/1 160 2018/12/27 (150) | 2018/11/28 | o | 2018/2 69
2022/03/29 (189) | 2022/03/02 | & 2022/3 161 2018/12/27 (150) | 2018/11/28 | W 2018/4 70
2022/03/29(189) | 2022/03/00 | m 2022/1 162 2018/12/23(19,) | 2018/12/12 | @ | 2018/10 71
2022/04/12(190) | 2022/03/16 | @ 2022/4 163 2019/02M19(152) | 2019/01/28 | | 2018/7 72
2022/05/25(191) | 2022/03/30 | » 2022/1 164 2019/02/19 (152) | 2019/02/10 | = 2019/2 73
2022/05/25(191) | 2022/04/18 | @ 2022/2 165 2019/03/26 (153) | 2019/02/17 | @ 2018/6 74
2022/05/25(191) | 2022/04/06 | ® 2022/1 166 2019/05/15(155) | 2019/04/15 | m | 2019/7 75
2022/06/30(192) | 2022/05/16 | m 2016,/7 167 2019/05/15(155) | 2019/04/30 | m | 2017/6 76
2022/06/30 (192) | 2022/05/16 | A 2022/7 168 2019/05/15 (155) | 2019/04/30 | A 2019/4 77
2022/06/30(192) | 2022/05/25 | m 2022/2 169 2019/06/16 (156) | 2019/05/27 | W | 2018/5 78
2022/07/24(27,) | 2022/06/13 | WA 2022/3 170 2019/06/16 (156) 2019/05/27 | m 2019/8 79
2022/07/24 (275) | 2022/06/15 | m 2022/4 171 2019/07/0(157) | 2019/06/16 | m 2019/3 80
2022/07/24(27,) | 2022/06/20 | @ 2022/5 172 2019/07/10 (157) 2019/06/16 | W 2019/5 a1
2022/07/24(275) | 2022/07/13 | W 2021/8 | 173 2019/07/10(157) | 2019/06/16 | W | 2019/6 82
2022/10/25(195) | 2022/09/12 | m 2022/5 174 2019/08/19 (158) | 2019/07/07 | m | 20191 83
2022/10/25 (195) | 2022/09/19 | @ 2022/6 175 2019/08/19 (158) | 2019/07/15 | W | 2018/3 84
2022/10/25(195) | 2022/09/21 | W 2022/6 176 2019/09/18 (159) | 2019/09/04 | W | 2019/17 85
2022/10/25(105) | 2022/09/28 | W 2022/8 177 2019/10/31 (160) 2019/09/18 | m | 2019/11 86
2022/11/23(196) | 2022/10/31 | m | 2022/12 | 178 2019/10/31(160) | 2019/09/18 | W | 2019/12 87
2022/12/26(197) | 2022/11/16 | W 2022/9 179 2019/11/28 (161) | 2019/10/09 | W 2018/2 a8
2022/12/26(197) | 2022/11/16 | W 2022/14 | 180 2019/11/28 (161) | 2019/10/14 | W | 201919 89
2023/01/25(198) | 2022/12/19 | A 2022/15 181 2019/11/28 (161) | 2019/10/15 | @ 2019/4 90

2019/11/28 (167) | 2019/10/28 | W | 2018/6 91
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